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The constitution takes a substantive
rather than a formal approach to equal
ity. At times it may be the very essence
of equality to treat groups and indivi
duals differently in order to accommo
date their different needs and interests.
The authors consider the meaning of s 9
of the 1996 Constitution in the context
of South African constitutional equality
jurisprudence. They highlight cases con
firming that differentiation on grounds
that affect a person's dignity as a human
being is proscribed. T Deane and R Brijmohanlall:

Indlela esetshenziswa yiNkantolo
yoMthethosisekelo mayelana
nokulingana

UMthethosisekelo uthatha isinyathelo
esibonakalayo kunokuthi uthathe esi
hambelana nomthetho obekiwe mayela
na nokulingana. Ngesinye isikhathi
kungahle kube umongo wakho ukulin
gana lokho uqobo lwakho, ukuthi aban
tu baphathwe ngokwehlukana ukuze
kubonelelwe izidingo nezintshisekelo
zabo ezahlukene. Ababhali babheka
lokho okuqondwe ngesigaba 9 soMthe
thosisekelo ka 1996 uma kubhekwa
ukusebenza komthetho waseNingizimu
Afrika ngokomthethosisekelo. Baqha
kambisa amacala aqinisa ukuthi ukweh
lukkaniswa ngokwezizathu eziba
nomthelela esithunzini somuntu akuvu
melekile.
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1 Introduction

The South African Constitution is
primarily and emphatically an egali
tarian Constitution. The supreme
laws of comparable constitutional
states may underscore other princi
ples and rights. But in light of our
own particular history, and our vi
sion for the future, a Constitution
was written with equality at its
centre. Equality is our Constitution's
focus and its organising principle.1

Equality as a right is at the heart of
the South African Constitution (herein
after referred to as the constitution).2

The fundamental importance of the
principle of equality in this country is
reflected in the very first section of the
constitution in which it is stated that the
achievement of equality is one of the
founding values of the Republic of South
Africa. The constitutional commitment
to equality emerges directly from the
inequalities and injustices of the past.3

Policies of segregation and apartheid
under the former white government led
to the systematic exclusion of black
people from all aspects of social, poli
tical and economic life.4

The Interim Constitution5 was pro
mulgated as a means of bridging the
`conflictful past' to a future that is
committed to the protection of human
rights and the promotion of freedom and

equality.6 The Preamble highlights the
need to create a new order in which
there is equality between men and
women and people of all races so that
all citizens will be able to enjoy and
exercise their fundamental rights and
freedoms. To ensure the protection of
these fundamental rights the constitu
tion provides for a Bill of Rights. The
Bill of Rights is a cornerstone of democ
racy in South Africa and it affirms the
democratic values of human dignity,
equality and freedom.7 The theme of
`an open and democratic society based
on human dignity, equality and free
dom' runs like a golden thread through
the constitution and has particular im
portance because of the historical context
in which it arose. The importance of
these values lies in their being the very
`antithesis of those features which de
fined apartheid'.8

2 The form equality takes

Recognising that injustices of the past
have led to inequalities and that these
inequalities cannot be addressed by
treating all persons equally at all times,9

the constitution has provided for a
substantive rather than a formal ap
proach to equality.10

Formal equality is based on the
Aristotelian concept of equality which
means that like persons should be treat
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1 Judge Kriegler in President of the Republic of South Africa v Hugo 1997 (6) BCLR 708 (CC) par 74.
2 The Constitution of the Republic of South Africa 108 of 1996.
3 Albertyn et al (ed) Introduction to the Prevention of Equality and Prevention of Unfair Discrimination Act 4 of

2000.
4 The President of the Constitutional Court has said that the socio-economic rights in our Bill of Rights

represent a commitment to addressing conditions of poverty and inequality in our society. Soobramoney v
Minister of Health, Kwa-Zulu Natal 1997 (12) BCLR 1996 (CC) par 8 9.

5 Constitution of the Republic of South Africa Act 200 of 1993.
6 Van Reenen ``Equality, discrimination and affirmative action: Section 9 of the Constitution'' 1997 SAPR

151 165.
7 S 7 (1) of the Constitution.
8 Chaskalson (ed) Constitutional Law of South Africa (1999) ch 14.
9 President of the Republic of South Africa v Hugo 1997 (6) BCLR 708 (CC).

10 S 9 of the Constitution.



ed alike and unlike persons not alike.11

Formal equality assumes that a just legal
order has provided all persons with
equal rights and all persons are able to
compete on an equal footing. Formal
equality ignores actual social and eco
nomic disparities between individuals
and groups in society.12

Sometimes it is the very essence of
equality to make distinctions between
groups and individuals in order to
accommodate their different needs and
interests.13 It would therefore seem that
equality is not simply a matter of like
ness but also a matter of difference.14 A
substantive approach to equality does
not presuppose a just social order. It
requires that actual social and economic
conditions that have led to inequalities
between groups and individuals be
considered. By accepting that past pat
terns of discrimination have led to
inequalities between groups and indivi
duals, and further by treating all persons
alike will not equality will not be
achieved. Therefore, a substantive con
cept of equality is required.

3 A brief analysis of section 9

An understanding of the relationship
between the right to equality and the
right against unfair discrimination is
central to a broader understanding of the
right to equality. Section 9 of the
constitution provides a detailed equality
provision which encompasses the right
to equality before the law and equal
protection and benefit of the law, free
dom from unfair discrimination, the
provision for affirmative action mea

sures, the elimination of unfair discri
mination and for national legislation to
be enacted to prevent or prohibit unfair
discrimination. This section provides
for the South African commitment to
the transformation and reconstruction of
its society.

4 The meaning of discrimination

Section 9 of the constitution provides
that the state may not unfairly discrimi
nate directly or indirectly against any
one on one or more of the listed grounds
including, but not limited to, race,
gender and sex.15 The word unfair does
not simply distinguish between different
kinds of differentiation. It actually sorts
permissible discrimination from imper
missible discrimination, where discri
mination itself bears a pejorative
meaning.16 The courts have not adopted
a neutral meaning of discrimination.17

Discrimination is used in its pejorative
sense because of its historical baggage.

The equality provision does not pre
vent the government from making a
classification. Indeed, people are classi
fied and treated differently for various
reasons. These reasons must, however,
be legitimate. The equality clause seeks
to prevent the unequal treatment of
people `based on such criteria which
may result in the constructions of
patterns of disadvantage such as has
occurred only too visibly in our his
tory'.18 Discrimination will therefore be
unfair if it impairs or is likely to impair
the fundamental human dignity of any
individual or adversely affects them in
any comparably serious manner.19 The
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11 Scales ``The emergence of feminist jurisprudence: an essay'' in Smith (ed) Feminist Jurisprudence (1993).
12 Eg, affirmative action measures would not be acceptable under this approach.
13 R v Big Drug Mart Ltd 1985 ISCR 295.
14 See n 8 supra.
15 S 9 (3) of the Constitution.
16 Thompson & Benjamin South African Labour Law (2002) vol 1 Part CC1.
17 Prinsloo v Van der Linde 1997 (6) BCLR 759 (CC).
18 Harksen v Lane NO & Others 1997 (11) BCLR 1489 (CC) par 49.
19 Ibid.



prohibition of unfair discrimination is
based on the premise that all beings will
be accorded equal dignity and respect
regardless of their membership of parti
cular groups.20 The Constitutional Court
then overturned the decision of the court
a quo in the Larbi Odam case, which held
that a certain regulation which unfairly
discriminated against the appellants on
the grounds of citizenship was justified
in terms of s 33(1) of the Interim
Constitution.21

At the time that the Larbi Odam case
was handed down, the court had not
ruled on issues of unfair discrimination.
Since then several judgments were
decided by the Constitutional Court on
the issue of unfair discrimination. This
article considers three recent cases and

examines how the Constitutional Court
has interpreted and applied the substan
tive equality right.

5 The development of the South
African constitutional equality
jurisprudence

In the 1997 case of Harksen v Lane,22 the
Constitutional Court laid down the test
for determining whether or not a certain
act or legislative provision is unconsti
tutional for want of compliance with the
equality clause. When a court is con
fronted with an act or legislative provi
sion which is alleged to be uncon
stitutional because it is in conflict with
the principle of equality, the court has
adopted a three stage approach to deter
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20 See n 17 supra par 32.
21 Larbi-Odam & Others v Member of the Executive Council for Education (North-West Province) & Another 1997

(12) BCLR 1655 (CC).
22 See n 18 supra.



mine the fairness or otherwise of the
provision:

(i) first it seeks to establish discri
mination;

(ii) once discrimination has been
established, the unfairness there
of will have to be established;

(iii) even if the discrimination is
found to be unfair, the next step
will seek to justify it in terms of
the limitations clause.23

The Constitutional Court decided on
the constitutionality of s 21 of the
Insolvency Act 24 of 1936.24 Jeanette
Harksen, wife of Jurgen Harksen, chal
lenged the sheriff's attachment of her
clothes, jewellery and other property as
being part of her husband's insolvent
estate on two grounds. Firstly, that s 21
violated the right to equality before the
law and the right not to be unfairly
discriminated against as protected by
the constitution and, secondly, that the
attachment infringed on the right not to
have one's property expropriated with
out compensation in terms of s 28(3) of
the constitution. The matter was decided
in terms of the Interim Constitution.

(i) Establishing differentiation with a
rational connection to its aim

The first question is whether or not the
act or legislative provision in question
differentiates or distinguishes between
people or categories of people. In other
words, does the measure make a differ
ence in its application between people or
groups of people?25 If it does, there

must be a rational connection between
the differentiation and a legitimate
government purpose.26 In the absence
of a rational connection, the differentia
tion falls foul of s 9(1) of the constitu
tion and the measure is unconsti
tutional.27 For example, if a local
authority increases the sewage levies in
one of its areas because it wants to
create room in its budget for the organi
sation of the annual municipal fair,
there is no rational connection between
the measure and its aim. If a rational
connection between the differentiation
and its purpose is established, the
enquiry proceeds to the next question.28

(ii) Establishing unfair discrimination

The determination whether or not a
legislative provision or act amounts to
unfair discrimination can be divided
into two phases.

(a) Whether the differentiation amounts to
discrimination

If the differentiation is based on one of
the grounds listed in s 9(3), such as
race, gender, sex or pregnancy, discri
mination will be established and is
called direct discrimination. If the dif
ferentiation is based on a ground not
listed in s 9(3), the court will examine
whether or not the ground for differ
entiation has to do with attributes and
characteristics which, when manipu
lated, have the potential to degrade or
dehumanise people.29 These grounds
are often based on biological attributes
or characteristics which are outside of a
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23 See n 18 supra par 53.
24 In terms of s 21, on the sequestration of an insolvent's estate, temporary ownership of the solvent

spouse's assets vests with the Master or with the trustee of the insolvent spouse's estate. In order to have
the assets returned, the onus rests on the solvent spouse to prove his/her right to the assets.

25 See n 17 supra par 25.
26 See n 18 supra 55.
27 See n 18 supra par 42 and par 44.
28 1999 Local Government Law Bulletin (1) No 3 1999 <http://www/community law centre.org.za/ localgov/

bulletin1999/1999-3-right.ptp#right> (7 August 2003).
29 See n 18 supra par 53.



person's control, or ways in which
people associate, express or practise
religion or culture.

It is important that s 9(3) prohibits
the state from discriminating directly or
indirectly. Indirect discrimination oc
curs when a differentiation is being
made on a ground that is prima facie
neutral. The result of the use of that
particular ground, however, is that
persons belonging to a particular group
are disproportionately affected.

(b) Whether or not the discrimination is
unfair

If the discrimination, directly or indir
ectly, is based on one of the listed
grounds, the court will presume that it
is unfair. It is then up to the party
defending the provision to prove that it
was in fact not unfair. In the determina
tion whether or not the discrimination is
unfair one looks at the impact of the
discrimination on the complainant and
others in his or her situation, that is,
what is the position of the persons
affected? Do they belong to a `vulner
able' group, which, for example, has
suffered from unfair discrimination in
the past?30 Other important factors that
need to be taken into account in the
question of unfairness relate to what the
nature of the measure in question is and
what is sought to be achieved by it. In
other words, is there a good reason for
the discrimination?31 Further, one has
to look at the extent to which the
measure affects the rights or interests
of the complainants. Does it affect their
human dignity?32

(iii) Is the unfair discrimination justified?

When it is concluded that a legislative
provision amounts to unfair discrimina
tion, it can still be saved by s 36 of the
constitution. Section 36 allows the
limitation of constitutional rights under
certain conditions. In other words, even
though the legislative provision violates
the right to equality, it is still constitu
tional if it passes the test laid down in
s 36. To pass constitutional muster the
person wanting to uphold the discrimi
natory section must prove that the
legislative provision, which discrimi
nates unfairly, is `reasonable and justifi
able in an open and democratic society
based on human dignity, equality and
freedom'. Section 36 then lists the
factors that need to be taken into
account. These include the nature of
the right, the importance of the purpose
of the limitation, the nature and extent
of the limitation, the relationship be
tween the limitation and its purpose and
any less restrictive means to achieve the
purpose. Many of these considerations
overlap with the considerations as to
whether or not there is unfair discrimi
nation. The purpose and effect of the
provision in question will be weighed.33

Section 36 explicitly requires propor
tionality. The law should therefore im
pair the right to equality no more than is
necessary to accomplish the desired
objective.34 If there were other, less
restrictive, measures possible to achieve
the same objective, s 36 does not save
the violation of the equality clause.35

The determination whether the violation
is justified requires factual evidence.
Unless the discriminatory legislation
was justifiable in terms of s 36, the
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30 President of the Republic of South Africa v Hugo 1997 (6) BCLR 708 (CC) par 41.
31 See n 18 supra par 51.
32 See n 30 supra par 43.
33 S v Ntuli 1996 (1) BCLR 141 (CC) par 21 25.
34 Brink v Kitshoff 1996 (6) BCLR 752 (CC) par 46 50.
35 See n 30 supra par 77 (Kriegler J).



court will conclude that it is unconstitu
tional and therefore invalid.

With regard to the right to equality
the court reasoned that although s 21
differentiated between the solvent
spouse and other persons who had
dealings with the insolvent, s 21 had a
rational and legitimate purpose to pre
vent an insolvent from potentially de
frauding creditors by hiding assets in the
solvent spouse's estate. The court there
fore held that s 21 did not amount to an
infringement of the right to equal
protection before the law.36 It further
stated that although the section did
discriminate against the solvent spouse,
the discrimination was not unfair be
cause it was not aimed at a vulnerable
group which had suffered in the past
and because the values underlying it
were consistent with the values pro
tected by the equality clause itself. The
burden imposed by the provision did not
lead to an impairment of the solvent
spouse's dignity nor did it constitute an
impairment of a comparably serious
nature.37

In interpreting and applying substan
tive equality in its judgments, the Con
stitutional Court adopts a contextual
approach. In the Hugo case, the Consti
tutional Court began to set out its
understanding of a substantive equality
right and the test for determining
whether there has been a violation of
that right. The court considered the
argument that the Act violated the right
against unfair discrimination.38 The

majority of the court held that while
the Act discriminated against the re
spondent on the basis of sex this
discrimination was not unfair.39 In
deciding whether or not the discrimina
tion was unfair, regard had to be had to
the impact of the discrimination on the
people affected. In assessing whether
the impact was unfair it was necessary
to look at the group who had been
disadvantaged, the nature of the power
used and the nature of the interest which
had been affected by the discrimina
tion.40

A contextual approach was adopted
by looking at the disadvantages faced by
women in society.41 They looked at the
position of mothers of young children
within the South African context itself
and stressed that women's dispropor
tionate child care responsibilities is one
of the root causes of women's inequality
in society.42 The court considered that it
would be clearly unfair to deprive
women of benefits on the basis of a
generalisation about their role as child
bearers.43

Regarding the impact upon fathers of
young children who were not released,
the majority of the court held that,
although the pardon may have denied
men an opportunity it afforded women,
it could not be said that it fundamentally
impaired their sense of dignity and
equal worth. Moreover, the pardon
merely deprived them of an early release
to which they, in any event, had no legal
entitlement since the grant of a pardon
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36 See n 18 supra par 62 68.
37 The court added that the law relating to impeachable transactions was inadequate to protect creditors

and s 21 was therefore necessary to ensure that ``all the property of the insolvent spouse found its way
into the insolvent estate''.

38 See n 30 supra par 92 93.
39 The judgment of the majority of the Court was delivered by Goldstone J and was concurred in by

Chaskalson P, Mahomed DP, Ackermann J, Langa J, Madala J, and Sachs J. Mokgoro J and O'Regan J
delivered separate concurring judgments. Didcott J and Kriegler J delivered dissenting judgments.

40 See n 30 supra par 43 (Goldstone J) and par 92 (Mokgoro J).
41 See n 30 supra 711 734.
42 See n 30 supra par 38.
43 See n 30 supra par 38 39 (Goldstone J) par 110 (O'Reagan J).



is a matter purely within the discretion
of the president. It was held that the
pardon did not preclude fathers from
applying directly to the president for
remission of sentence on an individual
basis in the light of their special
circumstances. Therefore, the pardon
was not unfairly discriminatory.44

In President of the Republic of South
Africa v Hugo45 the court dealt with a
constitutional attack upon the presiden
tial act of granting special remission of
sentence to mothers with minor children
under the age of 12 years.

The Hugo case is important in estab
lishing that measures which differenti
ate between men and women based on
the actual differences in their positions
in society are not necessarily constitu
tionally unacceptable.46 It further estab
lishes that while discriminatory
measures which disadvantage women
are likely to be unlawful, those which
accord them certain advantages that take
into account their social inequality may
be upheld, provided that fundamental
human dignity is not impaired.47 The
Hugo decision is important because it
shows that the court is aware of the
pervasive nature of gender inequality in
South Africa and the problems that may
be experienced in addressing such in
equality.48

Finally, in the Walker case49 the court
looked at whether the imposition of a
flat rate for municipal services in the
former black townships, as opposed to a
consumption based rate in areas pre
viously reserved for whites, amounted

to unfair discrimination. The majority of
the court held that the council differ
entiated between Walker and other
residents of old Pretoria and those of
Atteridgeville and Mamelodi by levying
charges on a differential basis and by
selectively suing non paying residents
of old Pretoria alone. This differentia
tion was held to amount to indirect
discrimination on the basis of race.
What then needed to be determined
was whether the discrimination was
unfair. This required an examination of
the impact of the discrimination on
Walker. With regard to cross subsidisa
tion and the council's failure to apply
metered rates uniformly, the court con
cluded that the discrimination was not
unfair.50 In relation to selective recovery
of debts, the majority held that as the
impact of the policy affected Walker in a
manner comparably serious to an inva
sion of his dignity the discrimination
was unfair.51 In adopting a substantive
approach to equality, the Constitutional
Court looked at the evidence presented,
the history involved and the unique
transitional context of local govern
ment.52

6 Conclusion

In developing a jurisprudence on
equality, the courts have drawn a
distinction between cases of differen
tiation based on grounds that affect a
person's dignity as a human being and
those based on grounds that do not
have this effect.53 Furthermore, unfair

99

44 See n 30 supra par 114 115.
45 See n 30 supra.
46 See n 8 supra.
47 See n 8 supra.
48 See n 18 supra par 94 95 and 120 121.
49 City Council of Pretoria v Walker 1998 (3) BCLR 257 (CC).
50 See n 48 supra par 45-68.
51 See n 48 supra par 81.
52 Albertyn & Goldblatt ``Facing the challenge of transformation: difficulties in the development of an

indigenous jurisprudence of equality'' 1998 SAJHR 248 276.
53 Prinsloo v Van der Linde 1997 (6) BCLR 759 (CC).



discrimination does not mean identical
treatment in all circumstances are
called for. The court will closely
examine the impact of the discrimina
tory provision on the complainant in

order to ascertain whether it is, in fact,
unfair. Of particular importance is the
extent to which a measure entrenches
or deepens patterns of disadvantage
experienced by groups in society.54
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