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EQUAL EMPLOYMENT, AFFIRMATIVE ACTION AND
DIVERSITY
By KK Tummala*

ABSTRACT
This reflective short piece attempts to untangle the semantic confusion between Equal
Employment Opportunity (EEO), Affirmative Action (AA) and Diversity – all trying to
better the lot of minorities in public service. It also tries to take a brief look at the
relative advantages and disadvantages of each, and points out future directions. It
draws upon the experience of three countries: India, the most populous democracy
with the longest and exhaustive experience with AA (known there as ‘‘reservations’’);
the United States, the longest working democracy, where AA is very controversial; and
the Republic of South Africa, whose experience is relatively nascent (Tummala, 1999).

INTRODUCTION
When an organisation advertises that it is an ‘‘equal opportunity employer’’ (as is required in the
United States), the statement implies more than simple equal opportunity. For equal opportunity
employment implies that no one would be discriminated on the basis of designated criteria. While
this is laudable in itself, it does not serve well the minorities who have been left behind historically
for multifarious social, political and economic reasons. Equal treatment of unequal people is no
more than an affirmation of status quo where the dominant majority would continue to reap the
largest social benefits. Thus, other measures are needed to offset the inequality historically
imposed upon by discriminating public policies which had left minorities in a disadvantaged
situation. And this is where AA and diversity come in.

EEO in the United States stems from the principle of ‘‘equality’’ which is enshrined in the
Declaration of Independence as well as in the Constitution (Article I, and the 5th, 13th, 14th, 15th
and 24th Amendments). It is further buttressed by the 1964 Civil Rights Act, and the 1972 Equal
Employment Opportunity Act. A similar mandate occurs in Article 15 of the Indian Constitution,
and Chapter 2, Section 9 (3) in the South African Constitution dwells on this. It is thus endowed
with certain transcendental nature.

AA has different origins and import. In the United States, its modern origins could be traced
back to President Kennedy’s Executive Order (EO) 10925, followed by President Johnson’s 1965
EO11246. But there is tension between these two.
(A) EEO is negative in that it demands that all be treated equally, and none discriminated against

on the basis of race, color, national origin or sex. Contrarily, AA provides preference to
minorities, including women. Thus while the former is color and sex neutral, the latter is
conscious of both.

(B) In so far as AA seeks out minorities, it is positive and expansive where as EEO could be
considered as restrictive. In fact, the British usage ‘‘positive discrimination’’ is thus better
expressive of the intent of AA.

(C) AA is remedial in so far as it is intended to offset past discrimination with the positive
purpose of integrating minorities who are otherwise discriminated.

In essence, AA is a transitory public policy aiming to offset past discrimination and its continuing
effects in the society so that all eventually would find themselves more or less equal. But the irony
lies here, which is also a constitutional challenge: AA, in an effort to ensure an equal society in
course of time, now treats designated minorities preferentially, or more equally. To that extent AA
appears to be flying in the face of ‘‘equality’’, and thus needs to be justified.

There are a couple of other fallacies as well that need to be corrected. One, designated
minorities are plural. Thus, AA does not prefer any one particular minority although it
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discriminates against the majority whites, or the upper castes in the case of India, who in their turn
indulged in discrimination over time to ensure their own prosperity by continuing their hold on
societal goods and opportunities. Two, AA, as some minorities on occasion contend, is not some
sort of ‘‘entitlement’’ in perpetuity. It is meant to be only a temporary instrument which should
wither away once equality is established.

SUPPORT FOR AA

The major issue thus is how to resolve the tension between EEO and AA and find a firm footing to
the latter. Each of the three countries studied here went in different ways in this context. In fact,
while the US is still struggling with this tension, India more or less resolved it, and South Africa
ended it. The latter two countries used the Constitution itself to enshrine AA.

The South African Constitution recognised past injustices due to apartheid, and emphasised that
the country belongs ‘‘to all who live in it, united in our diversity.’’ It hopes to heal the injustices of
the past, and states that the state may not unfairly discriminate. To further this cause they also
passed the Employment Equity Act in 1998 to enforce ‘‘employment equity to redress the effects
of discrimination,’’ and to ‘‘achieve a diverse workforce broadly representative’’ of the people of
the country.

In the case of India faced almost immediately after the passage of the new Constitution, the
problem of how to deal with equal protection and the issue of preference to those castes which
have been discriminated against over the millennia, it simply added the very first amendment to
the new Constitution by creating a new proviso to Article 15 which allowed preference,
notwithstanding the equality clause. And a strict quota system has been in place for recognised
‘‘Scheduled’’ castes and tribes, and of late ‘‘Other Backward Classes’’.

In the United States, lacking either a constitutional or statutory mandate, AA is largely
dependent on Presidential Executive Orders and the decisions of the Supreme Court both of which
are subject to the vagaries of the beliefs of the incumbents. However, certain principles have been
established (Tummala, 1999:495–508): AA, as a matter of public policy in general, is accepted as
a ‘‘core’’ principle, and should serve a ‘‘compelling state purpose,’’ but will come under strict
constitutional scrutiny; It should be tailored narrowly; Race may be accepted as one, but not the
criterion, while race-neutral options are preferred; No quotas are permitted except when
Congressionally mandated, or court-ordered; voluntary preferential policies, which are also
flexible and not unduly burdensome on non-beneficiaries, are accepted; preferential relief must be
narrow, not intrusive, and not ‘‘limitless’’ in terms of a time-frame. However, it is noteworthy that
the fundamental issue whether AA flouts the ‘‘equal protection/equal treatment’’ constitutional
provisions has never been tackled head-on.

DYSFUNCTIONALITIES OF AA

The very first dysfunctionality of AA is the very definition of ‘‘minorities’’ who would be eligible
for preference. In all the above three countries the issue tended to be contentious. In the United
States, although the term ‘‘minority’’ is plural, one hears on occasion the erroneous argument that
the policy of preference applies only to the African Americans, and at best the original people —
the Native Americans. Despite the more inclusive definition of minorities, no mention is made for
example of people of Middle East or Eastern European origin. (One should note that there is no
agitation for such an inclusion, though.) Surely, the Native Americans get little press.

In case of India, the problem is the other way around in that there is a clamour for including
more and more castes into the definition of ‘‘scheduled’’ or ‘‘backward’’ classes. Originally, 15 per
cent of public positions are ‘‘reserved for the Scheduled Castes and 7.5 per cent for Scheduled
Tribes. While state governments were permitted to make their own reservations for Other
Backward Classes (OBCs), the federal government kept silent on this till 1991 when it
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implemented (the recommendations of a 1980 Mandal Commission) a 27 per cent reservations for
the OBCs although they constituted nearly half of the population (because the Supreme Court of
India in 1963 capped the total reservations at less than fifty per cent all positions).1 Yet, the state of
Tamil Nadu has a total of 68 per cent reservations (and it was grand-fathered). Another state,
Karnataka, at one time boasted more then 90 per cent of its population eligible for preferential
treatment. In the state of Tamil Nadu, the number of backward classes grew from 11 in 1883 to
270 in 1953. As many as 3,753 castes are counted as ‘‘backward’’ eligible for reserved positions
by the Mandal Commission. This inflationary tendency is largely a product of populist politics
when the party (parties) in power use this as an electoral bait to garner support from a larger
number at the polls.

In case of South Africa, the very concept of AA is turned on its head due to the dictates of the
apartheid policies which kept the large majority of the population — the blacks, out of the main
stream by relegating them to the townships. AA there now is meant for only ‘‘blacks’’ (which
includes the coloured and Indian people. The minority whites (about five per cent of the
population) would not come under the gambit of this social policy.

The second pertains to the behaviour of those who are benefitted by preference. While indeed,
these might carry a certain stigma (due to the stereotyping that they got there only because of their
minority status, even though they are merited), as argued by a few. Clarence Thomas, an Associate
Justice of the US Supreme Court is one such. Then there are scholars such as Shelby Steele and
Thomas Sowell, and politicians such as Ward Connerly. The latter in particular made it his mission
to goad several states to kill AA at the state level, once he succeeded in California, and followed it
up by Washington. On the other end of the spectrum are those minorities who use AA as a crutch
to lean on and behave as if they are ‘‘entitled’’ to it, which leads to arguments of inefficiency in
performance as sub-standard people are brought into service based on preference. The inefficiency
argument is largely intuitive, and even prejudiced, as no scientific studies are made to prove or
disprove it.

The third, and perhaps the most serious in this context is the social cost. No doubt, all public
policies exact some price from some one or the other. Such price from individuals is acceptable in
so far as it leads to the collective good. Here, however, the historically discriminated being
preferred, leading to the previously entrenched feeling dispossessed, results in an abundance of
social cleavage which raises the crucial question whether the polarisation is worth the preference
(Rosenbloom, 1981), despite the fact AA is successful in integrating the minorities into the main
stream .

Finally, the fourth is more contentious. This comes in as an advocacy of reparations,
particularly in the United States. To these (Brooks, 2004) neither preference, nor apology is
adequate. Only cash payment in reparations must be made. They bank on the precedent of
payments to Japanese who suffered internment in camps during WW II, or compensation for Jews
who suffered at the hands of Hitler. The awkward problem here is how to calculate the amount and
how to decide on who the beneficiaries should be.

DIVERSITY AS AN ANTIDOTE

Advocacy of ‘‘diversity,’’ instead of pushing AA, comes in handy as it offsets some of the above
traumas. Diversity in fact accepts the variety in the society as an advantage that should be
exploited for a better public service, and thereby a better society. This starts from the premise of a

1 It should be noted that two terms are used — ‘‘caste’’ and ‘‘class’’ in India.These are not co-terminus. In
fact, the Constitution talks of only ‘‘class’’ and not ‘‘caste.’’ However, the Mandal Commission which
addresses the issue of ‘‘backward classes’’uses caste as a criterion in deciding the backwardness of class.
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utilitarian principle that each individual has something to contribute, and that this be tapped
(Fullinwider, 1980).

Moreover, diversity has some specific advantages (Kahlenberg, 1996.) One, it is not predicated
upon admitting any previous discrimination. Two, the difficult issue of when to end it (as is the
case with AA) does not arise as it reflects the reality. Three, as it does not deal with compensatory
justice, atonement, guilt, or any other moral or legal claim, it does not favour any one in particular
and hurts none. And finally, as it encompasses a variety of individuals and orientations, it brings in
more allies, such as handicapped, gays, lesbians, trans-gendered, et al. Diversity certainly is
favoured in the American context in that the 1978 Civil Service Reform Act advocates for a public
service which is ‘‘reflective of national diversity.’’ So is the case with South Africa. If applied,
diversity principle would include the whites in South Africa and the forward classes in India. Thus
it might help stanch the acrimony resulting from AA preferential policies.

This however is not an unmixed blessing in that diversity freezes the prevailing social
inequalities as well by recognising that people are different, after all. If, indeed, the policy
preference were aimed at some sort of equalisation of all eventually, diversity negates it. Yet, it is
reflective of prevailing condtions, and to that extent it is realistic. Nonetheless there are two
wicked issues in trying to operationalise diversity. One, should the wealthy and well-placed also
get the benefit here? As the Supreme Court of India observed, should the ‘‘creamy layer’’ be
included as beneficiaries? The Court answered in the negative in that there is no reason to
perpetuate their own privileges. This means not all would be diverse. And two, how to allocate the
ratios among all these diverse groups? What would be the criterion despite the need to include
them all? This begs for an answer and takes us back to the original problem with AA. Thus, it
appears that there is no easy way to cut the Gordian knot. Each country should find its own
consensus and answers as to the definition of those eligible for preference, and perhaps add an
economic criterion to the historical, social and political rationale.

BIBLIOGRAPHY
Brooks, R.L. (2004). Atonement and forgiveness: A new model for black reparations. Berkeley,

CA: University of California Press.
Fullinwider, R.K. (1980). The reverse discrimination controversy: A moral and legal analysis.

Totowa, NJ: Rowman and Littlefield.
Kahlenberg, R.D. (1996). Remedy: Class, race, and affırmative action. New York: Basic Books.
Rosenbloom, D.H. (1981). ‘‘Federal equal employment opportunity: Is the polarization worth the

preference?’’Southern Review of Public Administration, 5 (1): 63–72.
Steele, S. (1990). The content of our character. New York: ST. Martin’s Press.
Tummala, K.K. (November-December 1999). ‘‘Policy of preference: Lessons from India, the

Untied States and South Africa,’’ PAR 59 (6): 495–508.
Tummala, K.K. (1991) ‘‘Affirmative action: A status report,’’ International Journal of Public

Administration, 14 (3): 383–412. The effects of differing ideologies of different Presidents and
changing Supreme Courts can be seen here. (November-December 1999). ‘‘Policy of Prefer-
ence: Lessons from India, the United States and South Africa,’’ PAR 59, No. 6: 495–508 gives a
comparative perspective of how three different countries — India (the largest working
democracy with the longest experience with AA), the United States (the oldest democracy) and
the Republic of South Africa (a nascent state since 1996) — dealt with the issue of AA. For a
summary of arguments for and against AA may also be seen here.

* Professor Krishna K Tummala is Professor and Director, Graduate Programme in Public
Administration at the Kansas State University in the United States of America. He is
currently working on a book, The Politics of Preference, comparing the experience of
India, the United States and South Africa.

Journal of Business and Management Dynamics (JBMD)80


