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THE RESOLUTION OF LABOUR DISPUTES IN THE
PUBLIC SERVICE

MA Fouché*

ABSTRACT
ABSTRACTThe employment relationship by its very nature implies conflict in the
workplace. Employers and their employees disagree on conditions of employment and
other issues of mutual interest between them. Employers and trade unions are often at
loggerheads during negotiations.

The Labour Relations Act 66 of 1995 (LRA) creates structures for the resolution of disputes
between employers and employees/trade unions and provides for processes through which these
disputes can be resolved. The first step in dispute resolution is conciliation, which involves any
consensus-building process and which is an endeavour to resolve a dispute. If conciliation fails,
some disputes can proceed to arbitration, while others must be referred to the Labour Court for
adjudication.

The general public seems to be relatively familiar with the CCMA (Commission for
Conciliation, Mediation and Arbitration) as an institution responsible for the resolution of labour
disputes. Not so well known, however, is that bargaining councils can also resolve disputes
through conciliation and arbitration.

The majority of the bargaining councils in the private sector have been in existence for many
years — established under the LRA of 1956 and revamped under the 1995 LRA. A lesser known
fact is that bargaining councils for the public sector have been established with a view to
negotiating collective agreements between the state as employer and the registered trade unions
involved in the public sector and resolving many of the labour disputes that arise in the public
service.

The purpose of this article is to introduce the reader to the bargaining councils in the public
service, give an exposition of the jurisdiction of each council and explain which disputes can be
resolved by these councils and how those disputes are resolved.

INTRODUCTION

When the Labour Relations Act 66 of 1995 (LRA) was enacted, the CCMA (Commission for
Conciliation, Meditation and Arbitration) was established as the centrepiece for the resolution of
labour disputes. Disputes are resolved through conciliation and arbitration (but some disputes
must be adjudicated by the Labour Court and can generally not be arbitrated). Any party to a
dispute, be it employer, employee or trade union, can refer a dispute to the CCMA and the CCMA
appoints a commissioner to conciliate and, if necessary, arbitrate the dispute.

The general public is relatively familiar with the CCMA, its purpose and its functions. What is
less familiar is that bargaining councils can also resolve labour disputes.

A bargaining council is an organisation established by registered trade unions and registered
employers’ organisations1 in a particular sector (and sometimes in a particular area) with the
purpose of regulating conditions of employment, wages and other matters of mutual interest in
that sector (and area). The trade unions and employer organisations who are parties to the
bargaining council enjoy equal representation on the council and use the council as a platform to

1 It is established by the parties agreeing on a constitution and submitting the constitution to the Registrar
for Labour Relations in the Department of Labour for registration. A bargaining council must be regis-
tered by the Registrar before it can function as a bargaining council.
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negotiate collective agreements2 and to resolve disputes that arise between employees and/or trade
unions and employers in that sector and area.

Bargaining councils have been established for a great number of sectors, but not for all sectors.
A dispute that arises in a sector where a bargaining council has been established, must be referred
to that council for resolution (save for a few exceptions). In sectors where no council has been
established, the dispute must be referred to the CCMA. The following illustration may serve in
clarification: local government (municipalities) has been demarcated as a sector.3 If a dispute
arises between an employee and a municipality as the employer, it must be referred to the South
African Local Government Bargaining Council (SALGBC) for conciliation and, in many
instances, arbitration. It is irrelevant whether or not the employee involved in the dispute belongs
to one of the trade unions who are party to the SALGBC. In other words, if an employee works for
a municipality, whether he/she belongs to a trade union or not, the dispute must be referred to the
SALGBC because a council has been established for that particular sector. On the other hand
though, if an employee works for Checkers or Pick n Pay, he or she will have to refer the dispute
to the CCMA because no bargaining council has been established for the retail sector.

Bargaining councils have been established in the public service. Section 35 of the LRA
establishes the PSCBC (Public Service Coordinating Bargaining Council) as a bargaining council
with jurisdiction in matters that apply across the public service or in matters that concern
employment conditions in two or more sectors in the public service. The PSCBC may, in terms of
Section 37 of the LRA, designate one or more sectors in the public service for the establishment of
bargaining councils. As a result of Section 37, the PSCBC has designated four sectors within the
public service and four sectoral bargaining councils have been established. The PSCBC, as well as
the four sectoral councils negotiate collective agreements and resolve disputes that arise within
each particular jurisdiction.

BARGAINING COUNCILS IN THE PUBLIC SERVICE

Section 35 of the LRA establishes the PSCBC (Public Service Coordinating Bargaining Council).
In terms of Section 37 of the LRA the PSCBC may designate sectors in the public service for the
establishment of bargaining councils. In accordance with Section 37, the PSCBC has designated
four sectors in the public service and four sectoral bargaining councils have been established.
They are:
• the health and social development (welfare) sector, for which the PHSDSBC (Public Health

and Social Development Sectoral Bargaining Council4) has been established;
• the safety and security sector (SAPS), for which the SSSBC (Safety and Security Sectoral

Bargaining Council) has been established;
• public education, for which the ELRC (Education Labour Relations Council) has been

established; and
• a ‘general’ sector, which comprises the remainder of the public service, for which the

GPSSBC (General Public Service Sectoral Bargaining Council) has been established.

PSCBC (Public Service Coordinating Bargaining Council)
The PSCBC may, in terms of Section 36(2) of the LRA, perform all the functions of a bargaining
council in respect of those matters that:

2 A collective agreement is a written agreement between a registered trade union and an employer or
employer’s organisation that deals with employment conditions or any other matter of mutual interest
between the parties.

3 Local government is currently still a separate sector. However, proposals have been submitted and
adopted to have local government integrated into the public service. The enactment of the proposed Bill
is awaited.

4 Previously known as the PHWSBC — the Public Health and Welfare Sectoral Bargaining Council.
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are regulated by uniform rules, norms and standards that apply across the public service;
• apply to terms and conditions of employment in two or more sectors; and
• which are assigned to the state as employer in respect of the public service, which are not

assigned to the state as employer in any other sector.
The jurisdiction of the PSCBC is thus the whole of the public service. If an issue, such as a
condition of employment, applies to the public service as a whole, the PSCBC has jurisdiction.
The PSCBC also has jurisdiction if an employment condition applies to two (or more) of the
designated sectors (even if it does not apply to the entire public service).

If, for example, a salary increase has to be negotiated for all public servants, the negotiations
will take place in the PSCBC. Or, if an increase is to be negotiated for educators and nurses only,
the PSCBC has jurisdiction because two sectors are involved. However, if an issue applies to one
sector only, it is a sector-specific issue and the PSCBC does not have jurisdiction; the sectoral
bargaining council has jurisdiction.

The same principles apply to the resolution of disputes. The disputes entertained by the PSCBC
always concern the interpretation or application of the collective agreements concluded between
the state as employer and the trade unions actively involved in the public service. The PSCBC
does not conciliate and arbitrate individual or collective disputes other than interpretation or
application disputes.

PHSDSBC (Public Health and Social Development Sectoral Bargaining Council)
The public health and social development sector comprises:
• the state as employer and
• employees in national and provincial departments of health;
• employees in the national and provincial departments of social development;
• employees employed in health and social development facilities in terms of the Public Service

Act and the Correctional Services Act;
• other health and social development employees as defined in Schedule 1 to the PHSDSBC

constitution and employed in terms of the Public Service Act.
The jurisdiction (registered scope) of the PHSDSBC is thus not only the Departments of Health
and Social Development, but includes employees in health and social development in other
departments if they are employed in terms of the Public Service Act or the Correctional Service
Act or if they are listed in Schedule 1.

The constitution of the PHSDSBC, in Schedule 1, lists occupational classes that fall within the
jurisdiction of the PHSDSBC, regardless of whether these employees work in the Department of
Health, the Department of Social Welfare or any other department.

Schedule 1

Clinical photographer Child and youth (care) worker
Orthopaedic shoemaker Social worker
Management echelon Probation officer
(Medical and dental specialists Medical officer
Community development officer Medical/dental superintendent
Clinical psychologist Specialist
Psychologist Dentist
Supplementary Pharmacist
Diagnostic Forensic analyst
Radiographer Medical physicist
Biokinetician Air pollution control officer
Chiropodist Medical natural scientist
Dietician Medicine control officer
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Health therapist Radiation control officer
Emergency care practitioner Radiation scientist
Staff nurse Medical orthotist and prosthetist
Nursing assistant Medical technologist
Professional nurse Clinical technologist
Nutritionist Medical technical officer
Emergency services officer — certain categories Industrial technician
Social auxiliary worker Environmental health officer
Community liaison officer Dental technician

In summary, a person who is, for example, employed as a nurse or dentist in the Department of
Correctional Services falls within the jurisdiction of the PHSDSBC, although the Department falls
under the GPSSBC. Thus, all employees in the departments of health and social development, plus
employees occupying specified occupational classes in other departments fall within the
jurisdiction of the PHSDSBC.

SSSBC (Safety and Security Sector Bargaining Council)
The jurisdiction (registered scope) of the SSSBC is the South African Police Service (SAPS). In
terms of clause 3 of the constitution of the SSSBC the scope of the SSSBC is ‘the State as
employer and all employees employed in SAPS in terms of the SA Police Act or the Public
Service Act’.

It needs to be noted that only SAPS employees fall within the jurisdiction of the SSSBC.
Employees in the Department of Safety and Security fall outside the jurisdiction of the SSSBC,
and within the jurisdiction of the GPSSBC.

ELRC (Education Labour Relations Council)
The ELRC has been established for public educators. In terms of clause 2 of the constitution of the
ELRC, the jurisdiction (registered scope) of the ELRC is the state as employer and educators
employed in terms of the Employment of Educators Act of 1998.

In terms of Section 1 of the Employment of Educators Act 76 of 1998, an ‘educator’ is:

any person who teaches, educates or trains other persons or who provides professional educational
services, including professional therapy and education psychological services, at any public school,
departmental office or adult basic education centre and who is appointed in a post on any educator
establishment under this Act.

It needs to be noted that any person who is employed in terms of legislation other than the
Employment of Educators Act is excluded from the jurisdiction of the ELRC. Thus, educators at
private schools and educators employed by the governing body of a public school fall outside the
jurisdiction of the ELRC. Similarly, educators (teachers or lecturers) at other educational
institutions, such as lecturers at colleges and universities, are excluded from the ELRC’s
jurisdiction, because they are not employed in terms of the ‘Educator’s Act’ and they are not
employed by the Department of Education. Also, employees who work in the education sector, but
who are appointed in terms of the Public Service Act are excluded, such as an administrative clerk
working for the Department of Education. Those who are excluded from the jurisdiction of the
ELRC must refer any dispute they may have to the CCMA.

GPSSBC (General Public Service Sector Bargaining Council)
The ‘general’ sector in the public service consists of the state as employer and all the departments
and employees who do not fall within the scope of the other three sectoral councils. The GPSSBC
has been established for the general sector and has jurisdiction over all the ‘other’ departments and
employees.

The Resolution of Labour Disputes in the Public Service 87



JOBNAME: JBMD Part2 PAGE: 5 SESS: 4 OUTPUT: Thu Aug 21 14:08:46 2008
/dtp22/juta/academic/JBMD−08part2/11article

Members of the National Defence Force, National Intelligence Agency, South African Secret
Service and the South African National Academy of Intelligence are excluded from the application
of the LRA5 and are consequently not covered by the GPSSBC. It is important to note that it is
only members who are excluded; in other words, the administrative personnel in the SANDF,
NIA, SASS and the Academy do fall within the GPSSBC’s scope.

DISPUTE RESOLUTION

Disputes of right and interest
It is important to distinguish between a rights dispute and an interest dispute because the
resolution of these disputes can be found in different processes.

In its simplest form, a dispute of right can be described as a dispute about an existing right. A
dispute of interest, on the other hand, is a dispute concerning a new right that is being negotiated
— it is not a right as yet.6

Different sources create rights: a contract of employment, the LRA, the Basic Conditions of
Employment Act (BCEA), other legislation, collective agreements and our common law. For
example, the LRA stipulates that every employee has a right not to be unfairly dismissed.7 The
BCEA provides for a right to overtime pay (to employees who earn less than a prescribed amount).
A contract of employment may provide for a Christmas bonus and a collective agreement may
provide for paid maternity leave. If an employer unfairly dismisses an employee, it infringes an
existing right of that employee, thereby constituting a dispute of right. Similarly, if (in the
examples given) an employer refuses to pay for overtime, to pay a bonus or to pay a female
employee while she is on maternity leave, the employer is infringing existing rights. The
disagreement between employer and employee in these instances constitute disputes of right.

A dispute of right is resolved through conciliation and arbitration by the CCMA or a bargaining
council OR through conciliation by the CCMA or a bargaining council and adjudication by the
Labour Court, depending on the nature of the dispute. Industrial action is not permitted.8 Should
employees embark on strike action to resolve a dispute of right, the strike is unprotected and
unlawful.

A dispute of interest concerns the seeking of new rights. Typically, a dispute of interest will be
one that arises when employees and/or their trade unions negotiate wage increases and the parties
to the negotiations cannot reach an agreement on the increase. Similarly, they negotiate for an
improvement of employment conditions, such as better working hours, more pay for overtime and
the like. If they do not reach an agreement, a dispute of interest exists between them.

A dispute of interest cannot be arbitrated or adjudicated. It is resolved through industrial action.

Dispute resolution processes
Conciliation, arbitration and adjudication by the Labour Court are the main processes used to
resolve disputes of right. Variations on these processes are catered for in the LRA, such as con-arb
and pre-dismissal arbitration. Disputes of interest are resolved through industrial action.

‘Conciliation’, often referred to as mediation, is a process where a neutral third party (the
commissioner or conciliator) facilitates a settlement between the disputing parties. The conciliator

5 Section 2 of the LRA.
6 The distinction between rights and interest disputes is sometimes blurred, but this debate falls outside the

scope of this article.
7 Section 185(a).
8 Strike action, as an exception to the rule, is allowed in two instances only: if a registered majority or

sufficiently representative trade union wishes to exercise organisational rights, it may elect to strike or to
have the dispute arbitrated; and, if employees challenge the reason for their retrenchments and Section
189Aof the LRAis applicable, the employees may elect to strike or to approach the Labour Court.
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does not have any decision-making powers, but assists the parties through negotiations to resolve
their dispute.

In conciliation, a relatively informal process, the conciliator meets with the disputing parties,
hears each party’s version of the dispute and makes suggestions as to how the dispute can be
resolved. The resolution of the dispute ultimately lies in the hands of the disputing parties.

If the dispute is resolved at conciliation, the parties must sign a settlement agreement and the
conciliator must issue a certificate of outcome, indicating that the dispute has been resolved. If the
dispute remains unresolved, a certificate of non-resolution is issued. This certificate is the key that
unlocks the door to further dispute-resolution processes.

‘Arbitration’ is, in common parlance, similar to a ‘court case’ or a ‘trial’. A neutral third party
— the arbitrator (or commissioner) — sits as an adjudicator or ‘judge’, hears evidence from both
parties and makes a decision, based on the evidence. Evidence is given under oath or affirmation,
witnesses are examined, cross-examined and re-examined, exhibits may be introduced into
evidence and the parties are allowed to submit closing arguments. The decision or judgement
issued by the arbitrator is called an arbitration award.

All disputes must be referred to conciliation as a first step in an endeavour to resolve the
dispute. Conciliation will be undertaken by a bargaining council if one has been established in a
particular sector or by the CCMA if no bargaining council is in existence for a particular sector (or
where certain categories of persons have been excluded from the jurisdiction of a council).

If conciliation fails to resolve the dispute, it may be referred to arbitration by the bargaining
council who conducted the conciliation or by the CCMA or it may be referred for adjudication by
the Labour Court, depending on the nature of the dispute.

Conciliation and arbitration are distinct and separate processes. Conciliation must be conducted
within 30 days from the date on which the bargaining council or the CCMA has received the
referral of a dispute. If conciliation does not resolve the dispute, any one of the disputing parties
may refer the dispute to arbitration (or to the Labour Court). The matter will then be enrolled for
arbitration, to be conducted on a future date.

In an attempt to curtail the delay that is caused by conciliation-now-and-arbitration-later, the
LRA provides for con-arb, which means that conciliation is conducted and, if the dispute is not
resolved, the arbitration proceedings commence immediately after the conciliation. All dismissal
and unfair labour practice disputes involving a probationary employee are subjected to a
compulsory con-arb process, while other disputes may be enrolled for con-arb, but the parties can
object to such a process.

A pre-dismissal arbitration may be conducted in the event that an employer accuses its
employee of misconduct or incapacity/poor work performance. The pre-dismissal arbitration is an
arbitration that is conducted in the place of a disciplinary hearing at the request of the employer
and with the consent of the employee in question.

Access to the bargaining councils and the CCMA is free. It is only in the event of a
pre-dismissal arbitration that a fee is payable — the prescribed fee (currently R3 000 per day) is
payable by the employer.

Dispute resolution by the public service bargaining councils
One of the most important functions of a bargaining council is dispute resolution. Dispute
resolution by a bargaining council is governed by Section 51 of the LRA. In terms of Section 51
parties9 to the bargaining council must resolve their disputes in accordance with the council’s

9 That is, registered trade unions and their members and registered employers’ organisations and their
members.
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constitution, which must include a dispute resolution procedure. In order to perform dispute
resolution functions in respect of non-parties, a bargaining council must be accredited by the
CCMA.10

The constitutions of the PSCBC, PHSDSBC, SSSBC, ELRC and the GPSSBC all contain
dispute resolution procedures and all five councils have been accredited. In addition to the dispute
resolution procedures, some of the councils have adopted rules similar to the CCMA rules for the
conduct of proceedings in the council.

Bargaining councils conduct conciliation and arbitration proceedings in instances where the
LRA (or other legislation) specifically provides for conciliation and arbitration of disputes. A
council, for example, lacks jurisdiction to conciliate a dispute concerning alleged unfair
discrimination because the Employment Equity Act provides for conciliation by the CCMA only.11

Similarly, a council cannot conciliate and arbitrate a dispute concerning organisational rights as
the LRA gives the CCMA exclusive jurisdiction over such disputes.

Bargaining councils can conciliate and arbitrate the following disputes:
• Dismissal for misconduct;
• Dismissal for incapacity and poor work performance;
• Constructive dismissal, including constructive dismissals arising out of transfers in terms of

sections 197 and 197A (unless Section 18712 is applicable);
• Dismissals where the reason for the dismissal is unknown to the employee;
• Dismissal of a probationary employee (con-arb is required);
• Termination of an employment contract by the employer with or without notice;
• Selective re-employment;
• The employer’s failure or refusal to renew a fixed term contract where the employee had a

reasonable expectation that it would be renewed;
• Unfair labour practices,13 including unfair practices relating to probation, but excluding unfair

labour practices concerning occupational detriments in terms of the Protected Disclosures Act
of 2000. An unfair labour practice in the context of probation is subject to compulsory con-arb;

• Disputes concerning the interpretation or application of the council’s collective agreements
(but if the collective agreement does not contain a dispute resolution procedure or if the
procedure is inoperative or frustrated by one of the parties, the CCMA must conciliate and
arbitrate the dispute);

• entitlement to severance pay.14

Experience has shown that the PSCBC conciliate and arbitrate disputes concerning the interpreta-
tion or application of collective agreements only. This is due to the nature of its work and the
scope of its registration. The four sectoral bargaining councils — the PHSDSBC, SSSBC, ELRC
and the GPSSBC — deal with all the above mentioned disputes.

10 Section 52, read with Section 127 of the LRA.
11 Section 10 of the EEA.
12 Section 187 deals with automatically unfair dismissals.
13 An ‘unfair labour practice’ is, in terms of Section 186(2) of the LRA, only one of the following: (a) unfair

employer conduct relating to promotion, demotion, probation, training and the provision of benefits;
(b) unfair suspension or other disciplinary action (but not dismissal); (c) the employer’s failure/refusal to
reinstate or re-employ an employee in terms of an agreement; and (d) occupational detriments as envis-
aged in the Protected Disclosures Act (‘Whistle Blower’s Act), but not dismissals. Any unfair conduct
other than (a) – (d) is not an unfair labour practice by definition and cannot be termed an unfair labour
practice.

14 Section 41 of the Basic Conditions of EmploymentAct (BCEA).
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Bargaining councils — in the public service that will be the PHSDSBC, SSSBC, ELRC15 and
the GPSSBC — may conciliate some disputes, but, if conciliation fails, the council cannot
arbitrate the dispute because the LRA requires the dispute to be adjudicated by the Labour Court.
These disputes include inter alia disputes concerning dismissal for operational requirements
(retrenchments);16 automatically unfair dismissals; dismissals because of an unprotected strike; an
alleged infringement of freedom of association (including victimisation); unfair labour practice
disputes as a result of a protected disclosure (occupational detriments); and disputes concerning
alleged unfair discrimination.

Some disputes may not be conciliated and arbitrated by a bargaining council at all because the
LRA gives exclusive jurisdiction to the CCMA to conciliate and arbitrate these disputes. That
means that even though a bargaining council is in existence, the dispute will have to be referred to
the CCMA. The best known of these disputes concern organisational rights, the interpretation or
application of ministerial determinations, demarcation of sectors and areas, picketing,17 workplace
forums and disputes arising out of learnerships in terms of the Skills Development Act. Disputes
concerning alleged unfair discrimination (including sexual harassment) are conciliated by the
CCMA, but, if conciliation is unsuccessful in resolving the dispute, it must be adjudicated by the
Labour Court.

In summary, a bargaining council lacks jurisdiction to conciliate and arbitrate those disputes
that are exclusively reserved for the CCMA in terms of the LRA or other legislation (such as the
Employment Equity Act and the Skills Development Act) and where a party to the dispute falls
outside the jurisdiction of the council.

In addition, a council (and the CCMA) lacks jurisdiction in instances that derive from practice
and procedure and that can be found in case law. The best known of these are:
• Late referral of a dispute without condonation having been granted;
• A defective referral form;
• The applicant is not an employee, but an independent contractor;
• The applicant was not dismissed, but resigned (or disappeared);
• The matter is prematurely referred to the council, that is, a matter is referred before a dispute

exists;
• The dispute has been resolved (settled) by the parties prior to referral to the council;18

• Where a dispute was not conciliated, the council lacks jurisdiction to arbitrate it;
• Where an unfair labour practice involves a failure to promote because of unfair discrimina-

tion;19

• Disputes concerning sexual harassment may not be conciliated or arbitrated by a council —
the CCMA has exclusive jurisdiction to conciliate and, if conciliation fails, the matter must be
referred to the Labour Court (or the parties may agree to arbitration by the CCMA);20

15 The constitution of the ELRC allows for arbitration of these and a range of other disputes. It is debatable
whether a bargaining council can assume jurisdiction in instances where the LRA does not bestow
jurisdiction on it.

16 If only one person has been dismissed for operational requirements (retrenched) he/she may choose
between arbitration by a council (or the CCMA) or adjudication by the Labour Court (s 191(12) of the
LRA) if the reason for the retrenchment is being challenged.

17 A dispute concerning picketing during a strike or lock-out must be adjudicated by the Labour Court if
CCMAconciliation has failed to resolve the dispute.

18 Frye v Glasshopper [1999] 4 BALR 406 (CCMA); Naidu v Ackermans (Pty) Ltd) [2000] 9 BLLR 1068 (LC);
Juta v Western Cape Education Department [1997] 7 BLLR 926 (CCMA).

19 SATA obo Van der Mescht v Telkom (Pty) Ltd [1998] 6 BALR 732 (CCMA).
20 Britz v SMI [1998] 4 BALR 383 (CCMA); Mostert v Yung Sheng Plastics [2000] 8 BALR 907 (CCMA).
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• Disputes concerning unilateral amendments to conditions of employment;21

• Disputes concerning underpayment of remuneration22 or non-payment of wages;23

• Disputes concerning issues that are not ‘benefits’ by definition, such as a car allowance24 or a
housing allowance;25

• Disputes that arose before 11 November 1996 or outside the Republic.

Referring a dispute to one of the bargaining councils
In terms of Section 51(1) and (2) of the LRA any employee, trade union, union member, employer
or employers’ organisation within the registered scope of a council may refer a dispute to that
council in writing. Translated to the public service, this provision entails that the state as employer
can refer a dispute to any one of the five councils, depending on which council has jurisdiction.
Experience has shown that employers very seldom refer disputes to a council although, of course,
they are entitled to do so. It is more often than not an employee, as an individual or with the
assistance of his or her trade union, who refers a dispute to a council for resolution.

The referral of a dispute to a council will always be for conciliation as conciliation is the first
step in the resolution procedure. When referring a dispute, the referring party (‘the applicant’)
should keep in mind that the referral must be in writing and must be filed with the council within
the prescribed time frame, if any.

Referral must be in writing
A dispute must be referred to the council in writing and a copy thereof must be served on the
opposing party (‘the respondent’). Proof of service on the respondent must be attached to the
original referral that is filed with the council, which can be done by registered mail, fax or
personal delivery).

The bargaining councils have developed prescribed forms to facilitate the referral of a dispute
‘in writing’. Contact the council with jurisdiction, a trade union or employers’ organisation in
order to obtain a prescribed form. In order to refer a dispute, use the following forms: for the
PSCBC use Form C1, for the GPSSBC use Form G1, for the SSSBC use Form S1, for the ELRC
use Form E1 and for the PHSDSBC use its unnumbered form.

It is important that the referral form be completed fully and with sufficient detail to identify the
parties and the nature of the dispute. The form must be signed by the applicant (or his or her
union). A referral form that is not completed properly and correctly and/or that is not signed will
impact on the jurisdiction of the council to conciliate the dispute.

Referral to be served within the prescribed time
The LRA prescribes time frames for the referral of a dispute to conciliation only in the case of
dismissal and unfair labour practice disputes. A dismissal dispute must be referred to conciliation
within 30 days from the date of the dismissal. An unfair labour practice dispute must be referred
within 90 days. All other disputes under the LRA must be referred within a ‘reasonable time’.

Some of the bargaining councils follow the provisions of the LRA, while others have prescribed
their own time frames:
• Dismissal disputes

21 FAWU v Kelvin Grove Club [2000] 9 BALR 999 (CCMA); Department of Education v NAPTOSA [1999]
12 BALR 1444 (IMSSA); FFATU obo Prinsloo & others v Johnston [1999] 8 BALR 909 (CCMA).

22 FFATU obo Prinsloo & others v Johnston [1999] 8 BALR 909 (CCMA).
23 NEHAWU v Government of the Eastern Cape [1999] 5 BALR 550 (CCMA); Moses v Magnum Security

Services [2002] 11 BALR 1166 (CCMA).
24 Harris v Volkswagen SA (Pty) Ltd [2000] 10 BALR 1140 (CCMA); PSA v Provincial Administration, Western

Cape [2001] 5 BALR 497 (CCMA).
25 AWAWU obo Lotter v Safcol [2002] 5 BALR 470 (CCMA).
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t GPSSBC: 30 days from date of dismissal;
t PHSDSBC: 30 days from date of dismissal;
t SSSBC: 30 days from date on which internal procedures have been exhausted, for

example, an appeal hearing subsequent to a disciplinary hearing that decided on dismissal;
t ELRC: internal procedures must be exhausted before a dispute is referred to the council,

for example, an appeal hearing subsequent to a disciplinary hearing that decided on
dismissal. If the appeal is not conducted within 45 days, the employee can give the
employer (the department) seven days’ notice to remedy default and if the employer fails
to consider the appeal, a dispute can be referred to the council.

• Unfair labour practice disputes
t GPSSBC: 90 days from date of unfair labour practice;
t PHSDSBC: 90 days from date of unfair labour practice, but internal procedures must be

exhausted before the dispute is referred to the council;
t SSSBC: 30 days from date on which internal procedures have been exhausted;
t ELRC: 90 days from date of unfair labour practice.26

• Interpretation/application of collective agreements disputes
t No time frame prescribed by any of the councils. The dispute must be referred within a

reasonable time from the date on which the dispute arose.
• Disputes of interest
t No time frame prescribed, except in the case of the ELRC, in which case the dispute must

be referred within six months.
If the applicant party refers a dispute outside the prescribed time frames, he/she/it will have to
apply for condonation of the late referral. The application for condonation has to accompany the
referral form and has to address issues such as the degree of and reasons for the lateness and the
prospects of success.

The bargaining council has 30 days from the date on which it receives the referral to conciliate
the dispute. If the dispute is not conciliated within said 30 days, a certificate of non-resolution will
be issued. A certificate of non-resolution will also be issued where conciliation is conducted within
the 30-day conciliation period and the dispute remains unresolved.

After the conciliation period and the issuing of the certificate of non-resolution, the dispute will
proceed to arbitration — if the dispute is arbitrable — or to the Labour Court for adjudication. In
all instances, regardless of the nature of the dispute, the dispute must be referred to arbitration or
to the Labour Court within 90 days from the date of the certificate of non-resolution. Condonation
may be granted on good cause shown.

CONCLUSION

It is important to ascertain which one of the bargaining councils has jurisdiction to entertain a
particular dispute. Referral of a dispute to the wrong council will result in unnecessary delays and
invariably has cost implications.

It is also important to ensure that the correct (prescribed) referral form is obtained, properly
completed and signed and delivered to the appropriate council and the respondent within the
prescribed time frame.

An incorrect referral form, or a referral that is defective, impacts on the jurisdiction of the
bargaining council. A late referral will not be entertained, unless condonation has been applied for
and granted.

26 For all other rights disputes the ELRC requires that an employee lodge a grievance, allow 45 days for the
resolution thereof and then refer a dispute to the ELRC.
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The state as employer and public servants may refer disputes concerning the interpretation or
application of a collective agreement to the PSCBC if that agreement was concluded in the
PSCBC. Disputes about the interpretation or application of collective agreements concluded in
one of the sectoral bargaining councils must be referred to the relevant council.

Dismissal and unfair labour practice disputes must be referred to the GPSSBC, PHSDSBC,
SSSBC or the ELRC, depending on the sector in which the employee is employed.
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